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LlNTRODUCTION 
Our current system of state and local taxation of interstate and 
foreign commerce, simply put, is a mess. First, the mere number of 
jurisdictions that may impose taxes is seemingly limitless: each of 
the fifty states, plus the District of Columbia, may impose its own 
set of taxes. In addition, each state may authorize local government 
units within the state, such as counties, municipalities, townships, 
and special districts, to assess and collect taxes. For example, in 
1994, well over 6,000 separate jurisdictions were authorized to 
impose sales taxes.1 
Second, the states may impose a wide variety of taxes and may 
authorize their local jurisdictions to impose such taxes. For 
example, states may impose individual income taxes, corporation 
income taxes, general sales taxes, property taxes, estate taxes, and a 
1. I ADVISORY COMM'N ON INTERGOVERNMENTAL RELATIONS, 
SIGNIFICANT FEATURES OF FISCAL FEDERALISM 95-96 (Table 27) (1995). 
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wide variety of excise taxes, such as gasoline, cigarette, and 
alcoholic beverage taxes. Each taxing jurisdiction has the power to 
define independently the tax base and to specify the other rules 
applicable to each tax. 
Finally, the United States Supreme Court's attempts to regulate 
the area have created substantial uncertainty and confusion. Relying 
principally on the negative implications of the Commerce Clause, 
often called the dormant Commerce Clause,2 the Court, on more 
than one occasion, has described its decisions in this area as a 
"quagmire. »3 
This Article will address the role the Court's dormant 
Commerce Clause jurisprudence should play in resolving the many 
problems raised by state and local taxation of interstate and foreign 
commerce. Ideally, the Court should mandate more uniformity. It 
should not require that states and local jurisdictions apply a single, 
uniform tax to interstate and foreign commerce. However, it 
should order that the states and local jurisdictions apply uniform 
rules to define the tax base and apply uniform rules to allocate that 
base among the states with respect to each tax affecting interstate 
and foreign commerce. 
Unfortunately, the Court is not institutionally competent to 
dictate that solution. If uniformity is to be achieved, it must be 
through the voluntary efforts of the states or through federal 
legislation. In recent years, some advances toward uniformity have 
2. Philip M. Tatarowicz, Right to Refond o/Unconstitutionally Discriminatory 
State Taxes and Other Controversial State Tax Issues Under the Commerce Clause, 
41 TAX LAW. 103, 103 (1987); Julian N. Eule, Laying the Dormant Commerce 
Clause to Rest, 91 YALEL.J. 425, 425 n.1 (1982). 
3. See, e.g., Northwestern States Portland Cement Co. v. Minnesota, 358 
U.S. 450, 457-58 (1959); Quill Corp. v. North Dakota, 504 U.S. 298, 315-16 
(1992) (quoting Northwestern, 358 U.S. at 457-58); American Trucking Ass'ns v. 
Scheiner, 483 U.S. 266, 280 (1987) (quoting Northwestern, 358 U.S. at 457-58). 
Northwestern was also quoted in a number of U.S. Supreme Court minority 
opinions. See, e.g., West Lynn Creamery, Inc. v. Healy, 114 S. Ct. 2205, 2220 
(1994) (Scalia, J., concurring); American Trucking Ass'ns v. Smith, 496 U.S. 167, 
202 (1990); Tyler Pipe Indus., Inc. v. Washington State Dep't of Revenue, 483 
U.S. 232, 259 (1987) (Scalia, J., concurring in part, dissenting in part). 
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been made, but more uniformity is needed. 
This Article will also address the role the Court should play in 
the absence of uniformity, the second best solution. The proposed 
role is based on a refined version of an approach to state tax 
dormant Commerce Clause jurisprudence developed by Justice 
Scalia over a period of years. According to that vision, the Court 
should only strike down a state or local taxing statute if: (1) the 
statute facially discriminates against interstate or foreign commerce; 
or (2) the statute is indistinguishable from a statute the Court has 
previously stricken. 
Although this approach is not perfect, it has the potential to 
compensate for some of the imperfections in the current system of 
state and local taxation. First, it could eliminate those state taxing 
statutes that create the most egregious drags on our national 
economy while providing greater certainty and stability in an area 
of the law in desperate need of certainty and stability. Second, it 
could encourage legislation providing for uniformity, and such 
legislation may be the only feasible means for achieving uniformity. 
Part two of this Article explains why uniformity is the best 
solution to the problems raised by state and local taxation of 
interstate and foreign commerce. Part three then provides a brief 
history of the Court's state tax dormant Commerce Clause 
jurisprudence4 and explains why the Court is institutionally 
" 
4. That history is extraordinarily complex. See generally Northwestern, 358 
U.S. at 457 ("The resulting judicial application of constitutional principles to 
specific state statutes leaves much room for controversy and confusion and little 
in the way of precise guides to the States in the exercise of their indispensable 
power of taxation. "); Freeman v. Hewit, 329 U.S. 249, 252 (1946) ("The history 
of this problem is spread over hundreds of volumes of our Reports. To attempt 
to harmonize all that has been said in the past would neither clarify what has 
gone before nor guide the future."); GERAlD GUNTHER, CONSmunONAL LAW 
332-33 (11th ed. 1985) (omitting discussion of the constitutional issues raised by 
state and local taxation because the "intricacies ... would require more time and 
space than the undertaking warrants"); Walter Hellerstein, State Taxation of 
Interstate Business and the Supreme Court 1974 Tenn: Standard Pressed Steel and 
Colonial Pipeline, 62 VA. L. REv. 149 (1976) (declaring that the Supreme Court's 
decisions delineating the constitutional limitations of state tax power have often 
defied rational analysis); Paul F. Mickey & George B. Mickum ill, Congressional 
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incapable of mandating uniformity, the first best solution. 
Part four discusses the current status of the Court's state tax 
dormant Commerce Clause jurisprudence. That discussion reveals 
that the Court's current state tax dormant Commerce Clause 
jurisprudence, while perhaps improved from earlier jurisprudence, 
remains extraordinarily uncertain and unstable. It also illustrates 
that uniformity in taxation would eliminate most, if not all, of that 
uncertainty. 
Part five of the Article describes how the Court should 
interpret the dormant Commerce Clause as applied to state and 
local taxation of interstate and foreign commerce. It begins by 
explaining the origins of second best solutions. It then describes the 
proposed second best solution and its history. It concludes by 
explaining why the proposed approach is in fact the second best. 
n. UNIFORMITY: THE OPTIMAL SOLUTION TO STATE AND 
LOCAL TAXATION OF INTERSTATE AND FOREIGN COMMERCE 
A brief look at some of the rules for dividing corporate income 
among the states illustrates the extraordinary complexity of our 
current system of taxation.s Typically, states use one of two 
Regulation of State Taxation of Interstate Commerce, 38 N.e. L. REv. 119, 129 
(1960) ("An attempt to synthesize all the Supreme Court decisions pertaining to 
taxation of interstate commerce would be foredoomed by the Court's 
inconsistency.") . 
Accordingly, this article does not attempt to present an exhaustive history 
or analysis. For a more comprehensive discussion, see I JEROME R. HELLERSTEIN 
& WALTER HELLERSTEIN, STATE TAXATION" 4.05-.07 (2d ed. 1993); PAULJ. 
HARTMAN, FEDERAL LIMITATIONS ON STATE AND LOCAL TAXATION §§ 2.9-
2.16 (1981); Walter Hellerstein, State Taxation of Interstate Business: Petspectives 
on Two Centuries of Constitutional Adjudication, 41 TAX LAW. 37, 40-50 (1987) 
[hereinafter Hellerstein, Perspectives]; David F. Shores, State Taxation of 
Interstate Commerce - Quiet Revolution or Much Ado About Nothing, 38 TAX L. 
REv. 127, 129-145 (1982); Noel T. Dowling, Interstate Commerce and State Power, 
27 VA. L. REv. 1, 2-19 (1940). 
5. For a somewhat more detailed discussion of the complexities in our 
current system, see DANIEL SHA VIRO, FEDERAUSM IN TAXATION: THE CASE 
FOR GREATER UNIFORMITY 32-38 (1993). 
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methods to divide income earned by multijurisdictional 
enterprises.6 Income that is relatively easy to trace to a particular 
state is generally allocated, that is, attributed totally to one state? 
Most income, however, is difficult to trace to a particular state and 
is apportioned, that is, divided among the states by use of an 
apportionment formula.8 
If the states used uniform allocation and apportionment rules, 
state taxation of corporate income would be complex but 
manageable. The states, however, do not use uniform rules. For 
example, under the Uniform Division of Income for Tax Purposes 
Act9 and similar statutes that are in effect in the majority of states, 10 
income is apportionable if it is "business income," that is, "income 
arising from transactions and activity in the regular course of the 
taxpayer's trade or business."ll "Nonbusiness income," that is, "all 
6. Charles E. McLure, Jr., The Elusive Incidence oj the Corporate Income Tax: 
The State Case, reprinted in ECONOMIC PERSPECTIVES ON STATE TAXATION OF 
MULTI}URISDICTIONAL CORPORATIONS 27, 29 (1986). States may also use a third 
method, separate accounting, to tax income for particular industries. See I 
HELLERSTEIN & HELLERSTEIN, supra note 4, at' 8.03. 
7. For example, states may allocate rents and royalties from real and tangible 
personal property, patents and copyright royalties, dividends and interest, and 
capital gains and losses. JEROME R. HELLERSTEIN & WALTER HELLERSTEIN, 
STATE AND LOCAL TAXATION: CASES AND MATERIALS 418 (5th ed. 1988). 
8. The theory behind formula apportionment "is that certain factors or 
elements of a business will fairly reflect the portion of the measure of the tax 
allocable to a [s]tate." Id. The tax due to the state is the product calculated by 
multiplying a tax base that includes all apportionable income by an 
apportionment formula and tax rate. Examples of income subject to 
apportionment include the operating income of a multistate manufacturer, 
wholesaler, or retailer. Id. For a more detailed discussion of apportionment 
formulae, see, e.g., Panel Discussion, State Taxation oJInterstate Commerce, 27 
TENN. L. REv. 239, 251-57 (1960); Donald K. Barnes, Prerequisites oj a Federal 
Statute Regulating State Taxation oj Interstate Commerce, 46 VA. L. REv. 1269, 
1275-82 (1960). 
9. UNIF. DIY. OF INCOME FOR TAX PURPOSES [hereinafter UDITPA] §§ 1-9, 
7A U.L.A. 331 (1985). 
10. I CCH All States Guide ~ 10-110, at 2589 (1995) (Rules for Determining 
Nonbusiness Income). 
11. UDITPA § l(a). 
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